
CORPORATE OVERVIEW 
 
An award-winning multidisciplinary consulting firm, Skelly and Loy develops cost-effective, 
practical, and inventive solutions to successfully address the issues facing our clients  
today. 
 
Since 1969, our goal has been to provide clients with quality work performed on time and 
within budget. Our success in achieving this goal is best demonstrated through the            
continued growth of the firm and our portfolio of repeat clients. 
 
With six offices and over 225 employees, Skelly and Loy continues to build upon our 
strong foundation and enhance our offering of professional services. As a result, our                     
comprehensive engineering and environmental services are extremely diversified.  
 
MISSION STATEMENT 
 
Skelly and Loy is determined to exceed total client expectations in the performance of 
quality engineering and environmental services. 
 
CORE VALUES 
 
• To exceed client expectations through the production of quality work, on time, and 

within budget 
• To keep staff members gainfully employed through challenging work 
• To earn a reasonable profit 
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WHY MTM/VF? 

Portal 
To the Mining Industry 

 
In 1998, a group of West Virginia citizens and the West 
Virginia Highland Conservancy (plaintiffs) filed a lawsuit in 
Federal court challenging the issuance of permits for 
MTM/VF within the State of West Virginia (Bragg v. 
Robertson).  In this civil suit, the plaintiffs alleged that by 
issuing such permits both state and Federal officials 
(defendants) were in violation of SMCRA and sought 
monetary damages. 
 
Upon appeal, two separate decisions were reached in this 
case.  In the first, the Court dismissed the case against 
the West Virginia officials.  The Court cited that these 
officials were protected under the 11th Amendment which 
bars suits for monetary damages against states.  In the 
second decision, a landmark settlement was reached 
between the Plaintiffs and the Federal government.  In 
this settlement, the Federal government agreed to 
restructure its process for considering permit applications 
to conduct MTM/VF by formally adopting new long-term 
and interim policies. 
 
To formulate these new procedures, it the Federal 
Government in cooperation with the WVDEP conducted a 
study (referred to as an EIS – see below) to analyze the 
environmental impacts of its current MTM/VF permitting 
process.  The results of the EIS were recently published in 
draft form and presented to the public for comment.  
Therefore, the current attention on MTM/VF is being 
generated by the recent release of the Draft EIS and its 
potential impact on the mountaintop mining permitting 
process – not just in West Virginia but nationwide. 

 
BMPs – Best Management Practices 
COE – Army Corps of Engineers 
CWA – Clean Water Act 
EIS – Environmental Impact Statement 
EPA – Environmental Protection Agency 
FWS – Fish & Wildlife Service 
IP – Individual Permit 
MTM/VF – Mountaintop Mining/Valley Fill 
NEPA – National Environmental Policy Act 
NOI – Notice of Intent 
NWP – Nationwide Permit 
OSM – Office of Surface Mining 
WVDEP – West Virginia Department  
of Environmental Protection 
 

You can find it on the web at www.epa.gov/region03/mtntop/ 

WHAT DOES IT ALL MEAN? 

Interested in Reading the EIS Document? 

Due to the potential impact of EPA’s   
recently released EIS, Skelly and Loy 
is dedicating this issue  of the Portal 
t o  F e d e r a l  g o v e r n m e n t ’ s         
assessment, and proposed changes 
to the MTM/VF permitting process. 



STEP MTM/VF EIS 
1.  Determine Lead Agency EPA 

2.  Publish NOI in Federal Register February 5, 1999 

3.  Determine Scope of EIS Included public comments 

4.  Prepare Draft EIS More than 30 scientific and technical      
studies 

5.  Circulate Draft for review and comment Comments Due by August 29, 2003 

6.  File Draft with EPA  2003 

7.  Hold Public Meetings 7/22 – Hazard, KY; 7/24 – Charlestown, WV 

8.  Prepare Final EIS – Respond to com-
ments 

  

9. Circulate Final for review and comment   

10. File Final with EPA   

11. Adopt EIS   

12. Prepare Record of Decision (ROD)   

EIS Preparation Process 

 
Under NEPA (see page 3), all Federal agencies are required to prepare an Environmental 
Impact Statement (EIS) for proposed major actions significantly affecting the quality of the 
environment.  The EIS is a detailed document that describes the environmental impact of a 
proposed action and its alternatives.  In the case of mountaintop mining, the proposed 
Federal action is the restructuring of the permit process.  This type of EIS is known as a 
“Programmatic EIS” as it involves changes to an existing program on a broad scale. 
 
A Programmatic EIS involves an evaluation of the environmental impacts of the current 
program, development of alternatives that would minimize those impacts  assessments 
considering the potential cumulative impacts of the proposed scenarios or alternatives, and a 
recommendation for the implementation of the “preferred” alternative. 
 
To ensure adequate analysis of environmental issues and timely opportunities for interagency 
coordination and public involvement, NEPA mandates a step-by-step  EIS development 
process (see below). 
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What is an EIS? 

 

The EIS process is here! 
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Proposed Cross-Program Actions may Include: 
• Rule-making 
• Improved data collection, sharing and analysis 
• Development of joint application 
• Harmonized public participation  
 procedures, BMPs, and ADIDs 
• Close interagency coordination 

What’s Happening in Addition to the EIS? 

Since 1998, a number of program changes or improvements have occurred both on the     
regional and state levels as follows: 
 

•  In 2002, the reauthorization of NWP 21 included the need for case-by-case             
  evaluations, individual and cumulative impact analyses and adequate compensatory  
  mitigation. 
•  COE has developed a stream assessment protocol which better enables agencies to  
  address any impacts to US waters. 
•  OSM has provided additional guidance to state agencies on post-mining land use       
  promoting the use of trees and improving forest productivity in the post-mine             
  environment. 
•  States have developed methods to better minimize excess spoil and predict and        
  control peak flow discharges from mine sites. 
• OSM has initiated rulemaking to eliminate confusion regarding the current buffer 
 rule. 

Two reports, which were prepared by Skelly 
and Loy more than 20 years ago were re-
viewed by the EIS development team. 
 
• Environmental Assessment of Surface 
 Mining Methods: Head of Hollow Fill and 
 Mountaintop Removal Volume I and II, 
 Prepared for EPA in 1984. 
 
• Development of New Design Concepts 
 for Construction of Valley Fills, Prepared 
 for OSM in 1978. 

Skelly and Loy Reports Reviewed  
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Findings/Recommendations of the Draft EIS 

The findings of more than 30 studies along with the joint agency review of the existing regulatory 
environment, from the basis upon which the significance of each issue was evaluated The EIS   
examined four alternatives – three action alternatives in addition to the no action alternative to 
achieve the primary goal of improving agency decision making and minimizing adverse                
environmental general effects of MTM/VF.  The proposed course of action incorporates               
programmatic improvements at the state and Federal levels intended to provide enhanced          
environmental protection and agency coordination during permit reviews under SMCRA and CWA. 
 
   Highlights of the DEIS include: 
 
• Better stream protection from direct, indirect, and cumulative impacts by improved         
 characterization of aquatic resources and more effective prediction of the nature of potential 
 adverse effects. 
• Improved compensatory mitigation requirements to ensure that there is full replacement of 
 the lost aquatic functions through stream restoration with improved design, inspection, and 
 enforcement. 
• More watershed level advance planning to identify special/high value environmental            
 resources where impacts should be avoided. 
• Review current Clean Water Act water quality standards to ensure that, where fills are       
 necessary, they are small as possible and located where they cause the least environmental 
 impact. 
•  Develop “Best Management Practices” (BMP’s) for mine site reclamation to better avoid and 
  minimize adverse environmental impacts. 
•  Develop BMP’s that promote the benefit of restoration. 
• Prepare guidance for improved surface water runoff analysis form mining operations to       
 ensure these operations do not increase the risk of floods. 
 

 Specific recommendations of the preferred alternatives include: 
  

• The size, location, and number of valley fills allowed would be cooperatively determined 
 based on a joint applications and procedures yet to be determined. 
• OSM would apply functional stream assessments to determine onsite mitigation. 
• OSM stream buffer zone rules would be finalized to be more consistent with SMCRA and 
 CWA. 
• OSM excess spoil rules would be finalized to provide for fill minimization and alternatives 
 analysis. 
• COE would make case-be-case decision as to NWP or IP processing. 
• For IPs, COE would conduct public interest reviews and NEPA compliance. The COE would 
 be assisted to the extent possible by the SMCRA permit. 
• Mitigation of unavoidable aquatic impacts would be required to the appropriate level. 
• COE would be the lead agency for ESA consultation on aquatic resources and the SMCRA 
 agencies would coordinate with FWS on aquatic and terrestrial species. 
• For NWPs, the SMCRA agency would take the lead for ESA coordination. 
• FWS retains the ability to consult on unresolved ESA issues for all CWA Section 404           
 applications. 
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NEPA stands for The National Environmental Policy Act of 1969 which established a    
national policy for the protection of the environment.  NEPA applies to all Federal and the 
activities they manage, regulate, or fund.  It requires the Federal government to consider 
and publicly disclose the environmental implications of its proposed actions.  NEPA sets 
forth a process designed to ensure that this environmental information is available to 
public officials and citizens before the proposed action is implemented.  The major     
component of NEPA is the requirement for every Federal agency to prepare an EIS for   
proposed major actions significantly affecting the quality of the environment. 

What is NEPA? 

The study area encompasses about 12     
million acres including most of eastern    
Kentucky, southern West Virginia, western 
Virginia and catered areas of east            
Tennessee.  The area contains about 
59,000 miles of streams.  It is estimated 
that 28.5 billion tons of high quality coal re-
mains in that area.  In 1998, about 280 mil-
lion tons of coal were extracted from the 
study area through both surface and        
underground mining. 

Geographic Focus of the EIS 

What is a Record of Decision? 

Send Written Comments        
concerning  the EIS by              
August 29, 3003 to: 
 
Mr. John Forren 
U.S. EPA (3EA30) 
1650 Arch Street 
Philadelphia, PA  19103 

The culmination of the EIS process is a document 
called the Record of Decision (ROD).  The ROD 
details the environmental commitments and   
mitigation measures made during the EIS       
process and associated with the preferred      
alternative.  It prescribes methodologies for how 
decisions are to be carried out in accordance 
with commitments in the EIS.  It also addresses 
any significant comments on the Final EIS.  It  
includes a program for managing the outcome of 
the decision. 


